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Das Gesammtinteresse als Grundlage des Staats- und Volker- 
rechts. Prolegomena eines Systems. By Heinrich Geffcken. 
Leipzig, Georg Bohme, 1908. — vii, 56 pp. 

Professor Geffcken's little pamphlet is written, as he himself says, in 
"lapidary" style, and it contains material that might easily have been 
expanded into a formidable treatise. The tide and preface indicate the 
author's purpose to carry into the field of public law the social-utility 
theory formulated in Jhering's Zweck im Recht, and therewith to out- 
line a new and more satisfactory system of constitutional, administrative 
and international law. The results, it must be said at the outset, are 
rather disappointing. In the field of national public law the author 
suggests a somewhat novel grouping of the functions of the state, but 
his analysis is open to quite as many criticisms as any of the older 
efforts. In international law, his theories are extremely conservative, 
not to say old-fashioned. 

In the essentially philosophical part of his work, Geffcken's theories, 
as compared with Jhering's, mark regression rather than advance. To 
him, as to the English utilitarians, collective interests are primarily co- 
incident and accordant individual interests, and permanent cooperation 
in the realization of such interests produces social organization. From 
the start, moreover, he treats conscious recognition ( Vorstellung) of 
these accordant interests as the basis for the development of rules of 
conduct. All this suggests a reversion to the contract theory ; and yet 
the author does not profess any such theory ; on the contrary, he says 
that the beginnings of the state are to be found in " a purely de facto, 
mass-psychological process" (page 9). Such a process, however, is 
not commonly controlled by anything so definite as a Vorstellung; 
its driving force is feeling. 

Interesting, however, and in the reviewer's opinion wholly justifiable, 
is the author's classification of social organisms into those which control 
their members by psychical pressure alone and those which actively 
enforce a collective will by " administration " ( Verwaltung) . The 
latter are " action-organisms " — not a bad phrase — and of these 
action-organisms the state is the most highly developed (pages 6, 7). 
The state, however, is only a species of this broader genus ; and it is 
not essential to the concept of the state that it should be " sovereign." 
There are, indeed, no "half-sovereign" states, but there can be and are 
" non-sovereign " states (page 33). From this last statement many will 
dissent ; but controversy on this point is pure logomachy. 

Far-reaching expectations are aroused by a distinction which the 
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author draws between "originary " and "derivative" organisms and 
rules of conduct. " The state," we are told, "is an originary jural 
form of association ; law came into existence neither before the state 
nor after it, but with it ; the state is a jural union or it is not a state ; 
by logical necessity its rule is an originary jural rule" (page n). 
" Jural rule " of course means to the author a rule limited by the col- 
lective interests of the members of the state, for in his as in Jhering's 
theory law is primarily the body of norms established and enforced in 
the general interest. As the state exists primarily for the realization of 
" the jural idea," it can ignore neither the interests of liberty nor those 
of interstate intercourse. Its power is limited by the fact that it rules 
persons who are free and whose interests are not bounded by the fron- 
tiers of the state. These and other utterances and implications are in- 
teresting because they suggest a revival of natural-law theory. If the 
rules needed for the protection of personal liberty and of international 
intercourse could be read into that " originary law " which is coeval 
with the state, and if this law could be regarded as superior to the 
positive law of the single states, we should have an originary- law 
basis for constitutional government and for international rules ; and 
this originary law would be distinguishable from natural law only in 
its social-utility basis. 

These conclusions, however, the author does not draw. His only 
distinction between "originary" and "derivative" organisms is that 
we know when and how the latter have come into being, while, in the 
case of the originary organism, we cannot " carry its origin back to a 
unitarian, superior, creative will of temporal and logical priority" 
(page 7). Inferentially, "originary law" seems to be relegated to the 
realm of the unascertainable. And as soon as the author emerges from 
the fields of philosophy and social science and sets foot on strictly legal 
ground, he is as positivist as Hobbes or Austin. The limitations im- 
posed upon the state by the "jural idea" are self-limitations; and 
although there may be non- sovereign states, the international com- 
munity consists of sovereign states only. Not only is there no woild- 
state, but the world-organism is not even an action-organism (pages 
33 > 34)- International law is really law, but it is so only because the 
states which form the international community have recognized its rules 
as a part of their respective systems of national law (pages 35 et seq.). 

This is a little disappointing. In the history of the last hundred 
years Professor Geffcken might have found a considerable body of evi- 
dence to show that the community of civilized nations, if still far from 
being a state, has developed into something like an "action-organism." 
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Many results have been achieved by concerted action ; and disregard 
of well settled rules of international law by a state would produce other 
than psychical reactions. Expulsion from the community was one of 
the earliest and severest penalties for the infraction of state law ; ex- 
clusion from the international community is a penalty which no modern 
state could face. 

Reversionary, again, is the value which the author attaches to gen- 
eral concepts and to logical deductions from such concepts. The prac- 
tice of according belligerent rights to an organized insurgent govern- 
ment is reprobated, for example, because it is inconsistent with the 
author's concepts of the international community and of international 
law (page 40). 

The positivist character of the author's legal theories is well illus- 
trated in the following remarks regarding customary law : 

Customary law comes into existence by virtue of the fact that the organ 
of legal development abstracts a norm from a concrete social relation, 
makes this norm immediately retroactive upon the given social relation 
and repeats this process in every case in which the facts are similar, until 
the norm in question has become as familiar to the general consciousness 
as if it had been immemorially (iSngst) valid law [pages 19, 203. 

No English lawyer could ask for a more accurate description of the 
development of judge-made law, nor could any analytical jurist demand 
a more definite recognition of the thesis that customary law proceeds 
from the state. The author is more exact than the English theorists, 
however, in recognizing the fact that administrative as well as judicial 
decisions establish customary law. 

Incidentally, political students will be interested to learn that demo- 
cracy is limited only when there are monarchic or aristocratic elements 
in the government, and that the United States, like France, is an un- 
limited democracy (page 15). 

It may be that the reviewer has misinterpreted some of the philo- 
sophical theses of the author. When every German who ventures into 
philosophical disquisition finds himself misinterpreted by his German 
critics, a foreigner who endeavors to understand a German legal philos- 
ophy formulated in " lapidary " style may be pardoned if he errs. If, 
however, the author's views have been correctly apprehended, his sys- 
tem appears to be somewhat of a hodge-podge. It offers an interesting 
example of the tranquil coexistence in a single mind of juristic-philo- 
sophical theories which belong to different eras and are commonly re- 
garded as incompatible. 

Munroe Smith. 



